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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

 

1st September‘ 2017 

 

TITLE APPEAL NO. 8/2016 

   Smt. Aradhana Das 

   Wife of Sri Jogeswar Das 

   Resident of Cotton Road, Kumargaon 

   PO & PS – Tezpur, Ward No.2 

   Mouza - Mahabhairab 

   Dist- Sonitpur, Assam 

       ----- Appellant/ Plaintiff 

-Vs- 

  (1)  Md. Sherif Khan 

   Son of Md. Ishak Khan 

  (2)  Md. Salim Khan (deceased) 

   Son of Md. Ishak Khan 

Represented by his LHs:  

(i) Mustt. Gulena Khan 

(ii) Master Rohan Khan 

(iii) Master Rashid Khan 

  (3)  Mustt. Sakina Begum 

   Wife of Late Ishak Khan 

  (4)  Md. Rashid Khan (deceased) 

   Son of Md. Ishak Khan 

  Represented by his LHs:  

(i) Nashima Khan 

(ii) Jesmina Khatun 

(iii) Jafar Khan 

(iv) Amir Khan 

(v) Rukshana Khan 
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  (5)  Mustt. Sahida Khan 

   Daughter of Late Ishak Khan 

  (6)  Md. Rafi Khan 

   Son of Late Ishak Khan 

  All are residents of – 

   Kumargaon 

   Cotton Road, Tezpur Town 

   Ward No.2, PO & PS -Tezpur 

   Dist- Sonitpur, Assam 

      ………..Respondents/Defendants 

  

(7) Sardar Avatar Singh Bhomrah 

(8) Sardar Monmohan Singh Bhomrah 

Both sons of : 

(L) Nand Singh Bhomrah 

of M/S Bhomrah Brothers  

   Resident of Mission Chariali 

   PO & PS -Tezpur 

   Dist- Sonitpur, Assam 

      ------  Proforma Respondents 

 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment 

and decree dated 29-07-2015 passed by the learned Munsiff No.1, Tezpur 

in Title Suit No.68 of 2006, dismissing the suit of the appellant/Plaintiff, 

came for final hearing on 04-08-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

   

 

JUDGMENT 

(1) This appeal is against the judgment and decree dated 29-07-2015 

passed in TS No.68/2006 by Munsiff No.1, Tezpur, wherein the appellant as 

plaintiff had sought for declaration of right, title and interest over the suit 

land and for recovery of possession. 
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Case of the plaintiff/appellant in the suit:  

(2) The suit was instituted by the plaintiff/appellant for declaration of 

right, title and interest of the plaintiff/appellant over the suit land and for 

recovery of possession. Plaintiff claimed that she seized and possessed the 

suit land as absolute owner & traced the origin of her title from its original 

owner F.S. Minty. F.S. Minty sold 1 Bigha 10 Lessas of land from the same 

Dag to (L) Sardar Nand Singh, father of proforma defendants 7 and 8 by 

registered sale deed No.1514/1949 and delivered physical possession. After 

the death of F.S. Minty his heirs and successors got their names mutated 

and vide sale deed No.1678/1965 sold some more land to M/S Bhomra 

Brothers, which was a partnership firm of proforma defendant Nos. 7 & 8.  

 

(3) The plaintiff purchased two plots of land, each measuring 3 Kathas, 

in the name of Children‘s Paradise School by separate registered Sale 

Deed, same being Sale Deed No.1126 & 1621 for the year 1988. Name of 

the school was mutated into the records and the plaintiff took possession 

thereof & constructed houses for the school building and also for her own 

residence. The purchased plot of land happened to be ‗hola‘ and required 

earth filling. Boundary dispute arose between the neighbours and therefore 

proforma defendant No.8 instituted a Boundary Case No. 106/91-92 and in 

the said case, the boundary of land in dag No.723 (old), 1254 (old) was 

demarcated showing land in possession of proforma defendant No. 7 and 

8, the plaintiff and her school. Lat Mandal showed the boundaries on 04-

11-1992 & immediately after boundary demarcation, the plaintiff started 

earth filling of the land in her possession.  
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(4) However, (L) Ishak Khana and defendant Nos.1 and 2 falsely 

claimed that they were in possession over the land since 1952 & started a 

proceeding u/s 145 CrPC (Misc. Case No.31/93). Ld. Executive Magistrate 

passed a preliminary order of attachment u/s 146 CrPC, however, the 

plaintiff appealed & the said order was set aside vide order dated 04-10-93 

in Criminal Motion No.14 (S-3)/ 1993. After that, (L) Ishak Khan and 

defendant Nos.1 & 2 instituted TS No.62/1993 against the plaintiff and her 

husband for declaration of possession & perpetual injunction. Vide 

judgment and decree dated 23-12-1997 the suit was decreed in favour of 

the defendant Nos. 1 to 6. Against the said judgment & decree, the plaintiff 

preferred an appeal (TA No.3/98), but the Hon‘ble Court on 02-01-1999 

dismissed the same, upholding the decreed of permanent injunction. A 

second appeal was preferred against the judgment and decree of first 

Appellate Court (RSA No.44/99) and vide order dated 24-06-1999 it was 

also turned down. However, the plaintiff continued to possess a substantial 

portion of the land of the plaint schedule and therefore cause has arisen to 

seek a decree for recovery of possession of the portion of land possessed 

by the defendant Nos.1 to 6 & also for declaration of right, title and 

interest of the plaintiff/ appellant over the entire suit land.  

 

Case of the defendants/respondents in the main suit: 

(5) It was claimed by the defendants that the suit is not maintainable & 

that there is no cause of action for the suit. It was also prayed that the suit 

is barred by limitation and res judicata as the right, title, interest and 

possession of defendants/respondents against the plaintiff/appellant, in 

respect of the suit-land has already decided in TS No.62/93 and both first 
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and second Appellate Courts confirmed it. This suit was also bad for non-

joinder of necessary parties as the heirs of (L) Nand Singa, M/S Bhomra 

Brothers & F.S. Minty were not made party to the suit. The defendants 

empathetically denied that the plaintiff was ever in possession of the suit 

land  

 

(6) The plaintiff & her husband, in conspiracy with proforma defendant 

Nos. 7 & 8, had on 04-03-1993 started filling of defendants‘ land & tank, 

because of which (L) Ishak Khan and defendants Nos. 1 and 2 instituted a 

Misc. Case No.31/93 u/s 145(i) and 146(i) CrPC on 05-03-1993 against the 

plaintiff/ appellant & interim order was passed in their favour. However, 

being aggrieved, the plaintiff file a revision petition No.14(S-2)93 before 

the Court of Hon‘ble Sessions Judge, Sonitpur & vide judgment and order 

dated 04-10-1993 the revision petition was allowed purely on technical 

points. On the strength of order plaintiff tried to dispossess the defendant 

from the suit land and tank on 06-10-1993, however, they failed. Finding 

no alternative, the defendants/ respondents instituted TS No.62/93 & the 

same was decreed in their favour. The plaintiff/appellant filed 1st & 2nd 

appeal, but both upheld the Trial Court judgment in TS No.62/93. It was 

denied by the defendants that the plaintiff continued her possession on any 

portion of the suit land and tank & reiterated that it is under occupation of 

the defendants since the life time of their deceased grand-father (L) Babu 

Khan and deceased father (L) Ishak Khan i.e. since 1942.  

 

(7) Defendant/respondent further clarified that originally 15 Bighas 3 

Kathas 6 Lessas of land covered by Annual Patta No.35 (later converted to 
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PP No.35/557 with different Dag Nos. such as 691, 693, 697 and 723) was 

in the name of F.S. Minty. Defendant‘s grandfather (L) Babu Khan forcibly 

occupied 1 Bigha of land from the above-mentioned patta in 1942 & since 

then he and after him his heirs, including the defendants, have been in 

forcible physical possession of the said land. In 1950 the land was cleared 

and a tank excavated for the purpose of fishery & F.S. Minty lodged a case 

against them in Tezpur P.S., however, neither F.S. Minty nor his heirs tried 

to evict defendants/ respondents or their predecessor-in-interest from the 

suit land & tank, though they had full knowledge about the forcible, 

notorious, hostile, open occupation of the suit land by the predecessor-in-

interest of the defendants. Though F.S. Minty transferred 1 Bigha 10 

Lessas of land to father of proforma defendant Nos. 7 & 8 by registered 

Deed of Conveyance, however, they could not take possession of any 

portion of the land & tank. 1 Bigha 1 Katha of land was sold to plaintiff, 

whereupon plaintiff has been running her Children‘s Paradise Institute.  

 

(8) The defendants have been in physical, open and continuous 

possession of the suit property since 1941 and enjoying the same as their 

fishery. Hence, their such continuous possession has ripen into their title 

and whatsoever right, title and interest of the original owner (L) F. S. Minty 

or his heirs or successors in interest had since long been extinguished, and 

as such, the possession of the defendants in the suit has become adverse 

to the real owner. So, Sale Deed No.641/93 can pass no title over the suit 

property to the plaintiff. Hence, defendants/respondents prayed that the 

suit be dismissed with cost awarding compensatory cost u/s 35 A CrPC.  
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(9) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1. Whether there is any cause of action? 

2. Whether the suit is barred by limitation?   

3. Whether the suit is barred by res-judicata?  

4. Whether the suit is bad for non-joinder of necessary parties? 

5. Whether the plaintiff has possessed the suit land along with 

the tank after purchasing by two registered sale deed after 

constructing structures and school thereon? 

6. Whether the plaintiff has got right, title and interest over the 

suit land? 

7. Whether the plaintiff will get decree as prayed for? 

8. To what other relief/reliefs the parties are entitled?  

 

Grounds For Appeal: 

(10) After hearing both the sides and going through the materials 

available on the record, the ld. Munsiff appellant‘s/plaintiff‘s suit was 

dismissed. Being aggrieved with the Judgment and decree passed by the 

Trial Court the Appellant/plaintiff preferred this appeal. It was prayed that 

Issue No.3 was decided on wrong presumption as in the TS No.62/93 title 

to the suit land was not declared in favour of the plaintiff and the 

respondent have not obtained right of the suit land, hence, principle of res-

judicata would not come into operation. Furthermore, in TS No.62/93 

adverse possession against the real owner in respect of the suit land was 

not declared. TS No.68 of 2006 was for declaration of right, title and 
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interest of the plaintiff whereas TS No.62/93 was only for issuance of 

permanent prohibitory order against the defendant (present plaintiff/ 

appellant) without seeking declaration of right, title or interest. The ld. Trial 

court has wrongly held that the defendants/respondents and their 

predecessor had been occupying the suit land and tank by right of adverse 

possession. At no point of time, the defendant had title to any portion of 

the said ‗hola‘ even after passing of the judgment and decree in TS 

No.62/63 and affirmed in TA No.68/06. Unless the registered sale deed are 

declared void or avoidable, trial court was wrong to hold that as because in 

TS No.62/93 possession of respondent/ defendant over the suit land was 

declared, the respondent/defendant are in continuous possession of the 

suit land. Furthermore, after TS No.62/93 the defendant/respondent 

ceased to have physical possession over the suit land, thereby, adverse 

possession was broken and defendant/respondent are barred to claim 

adverse possession over the suit land. The appellant also aggrieved by the 

decision of ld. Trial Court in Issue No. 5 on possession and in Issue No.6 on 

right, title and interest over the suit land.        

   

DISCUSSION, DECISION AND REASONS THEREOF: 

(11) Heard both sides minutely and have gone through the materials 

available on record. Seen that the appellant is more specifically aggrieved 

by the decisions of the trial Court in Issue Nos. 3, 5 and 6 and the resultant 

decision in Issue No.7 and 8. Hence, these issues are discussed herein 

below. Pertinent to mention that for sake of brevity and logical discussion 

the issues may not be discussed chronologically.  
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ISSUE NO.3: Whether the suit is barred by res judicata? 

Decisions & Reason of ld. Trial Court: 

(12) Trial Court observed that in the plaint the plaintiff himself has stated 

that (L) Ishak Khan and defendant No.1 and 2 lodged a proceeding u/s 145 

CrPC regarding the same suit land. It was further stated that (L) Ishak 

Khan and defendant No.1 and 2 again instituted a Title Suit No.62/93 and 

the said suit was dismissed in favour of defendant Nos. 1 – 6. The plaintiff 

preferred an appeal but the same was dismissed by ld. Civil Judge (Sr. 

Divn), then the plaintiff preferred a second appeal but the Hon‘ble Gauhati 

High Court also dismissed that. Ld. Munsiff observed that admittedly the 

judgment passed in TS No.62/93 is still subsisting. The present suit  (TS 

No.68/2006) was filed for declaration of right, title and interest over the 

suit land and recovery of possession regarding which TS No.62/93 was 

filed.  

 

(13) Ld. Munsiff went though the Section 11 CPC and through both oral 

and documentary evidences led by both the parties. Ld. Munsiff perused 

the Ext.2 and observed that present defendants instituted the suit against 

the present plaintiff for permanent and perpetual injunction restraining the 

defendants (now plaintiff) from entering in or upon the suit land and tank 

described in the plaint schedule below or any part thereof and from 

disturbing or interfering with the peaceful possession over the suit land and 

tank in any manner, whatsoever, and from causing any damage, injury or 

loss to the suit property. The present proforma defendant no. 7 & 8 were 

made as pro-forma defendant no 3 & 4 and present plaintiff was made as 
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defendant, along with one Jogeswar Das. The suit land in the present Title 

Suit was included in the schedule of TS No.62/1993 and it is evident not 

only from the plaint but also admitted by PW-1 during evidence.  

 

(14) Ld. Trial Court further observed that in TS No.62/93 Issue No.4 was 

whether the plaintiffs have been occupying the suit land and tank by right 

of adverse possession and the present plaintiff as defendant had claimed 

her right, title and interest and possession over the suit land of TS 

No.62/93 and prayed for disposal of that suit. The suit was decided in 

favour of the present defendant for a plot of land measuring 1 Bigha out of 

6 Bighas 3 Kathas 16 lessas covered under Dag No.623 (o) and 1254 (n) of 

PP No.59 (old) and 58 (new) & the present plaintiff as defendant were 

permanently restrained from entering into the suit land and tank and also 

from interfering with the possession of the plaintiff (present defendant) 

over the suit land and tank. The defendant of TS No.62/93 has instituted 

the present suit in respect of the same subject matter for recovery of 

possession as well as for declaration over the plot of land measuring 4 

Kathas 11 Lessas under Dag No.723 /1254, PP No.557, 58 against the 

same parties i.e. plaintiff in the previous suit. Since the judgment passed in 

TS No.62/93 has not been set aside, as such, it is still subsisting and 

binding on both sides and the plaintiff is precluded from challenging the 

judgment by claiming it erroneous. Thus, the ld. Trial Court came to the 

conclusion that the present suit No.68/2006 is barred by res judicata.    

  

Argument by Appellant-Side during Appeal Hearing: 

(15) Appellant counsel argued that this suit doesn‘t attract res judicata 

as TS No.62/93 was filed by the defendants/respondents only for 
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possession & injunction and not for declaration, hence, the Court have not 

declared right, title and interest over the schedule land. Furthermore, after 

TS No.62/93 the defendants/ respondents ceased to have physical 

possession over the suit-land, therefore, their adverse possession was 

broken. In support of his argument he relied on a Division-Bench decision 

of Apex Court in Sajjadanashin Sayed Md. B.E. Edr. v. Musa 

Dadabhai Ummer, (2000) 3 SCC 350 where in the Hon‘ble Court 

discussed the term ‗Matters collaterally or incidentally in issue‘ and 

observed that: 

―It will be noticed that the words used in Section 11 CPC 

are ―directly and substantially in issue‖. If the matter 

was in issue directly and substantially in a prior litigation 

and decided against a party then the decision would be 

res judicata in a subsequent proceeding. Judicial 

decisions have however held that if a matter was only 

―collaterally or incidentally‖ in issue and decided in an 

earlier proceeding, the finding therein would not 

ordinarily be res judicata in a latter proceeding where 

the matter is directly and substantially in issue…………. 

A collateral or incidental issue is one that is ancillary to a 

direct and substantive issue; the former is 

an auxiliary issue and the latter the principal issue. The 

expression ―collaterally or incidentally‖ in issue implies 

that there is another matter which is ―directly and 

substantially‖ in issue.‖ 

 

Another Division-Bench decision of Apex Court relied upon was in 

Gram Panchayat of Village Naulakha Vs. Ujagar Singh, (2000) 7 
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SCC 543. Ld. Appellant counsel also relied on the decision of Hon‘ble 

Gauhati High Court in the case of Mohammad Alisk & Ors. Vs. Kalima 

Bewa & Ors., 2005 (1) GLJ 515, wherein it was observed that the 

question of res judicata is a question of fact and not a question of law. 

 

Argument by Respondents-Side during Appeal Hearing: 

(16) Respondents counsel argued that all materials on record clearly and 

unequivocally showed that the question whether the respondents (plaintiffs 

of the 1993 suit) has acquired right over the schedule-land and tank by 

way of adverse possession, was discussed and decided in favour of this 

respondents. The appellants as defendants appeared in that suit and took 

up a stand that they have right, title and interest over the schedule-land by 

strength of two sale-deeds, interestingly they never filed a counter-claim 

for declaration of their right, title and interest over the schedule-land. 

Hence, this question cannot be reopened again as it is hit by res judicata. 

Ld. respondent counsel relied on the decision of Division Bench decision of 

Hon‘ble Allahabad High Court in Dhan Singh vs Jt. Director Of 

Consolidation, AIR 1973 All 283 

―……if a party raised an issue, however improperly, in a 

case which is accepted by the other side and if the Court 

itself accepts the issue to be one relevant to the enquiry 

and necessary for the determination of the case, and that 

issue is argued out by both parties and a judicial decision 

come to, it is not open subsequently for either of the 

parties or their successors-in-interest or the person 
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claiming through them, to say that the Issue does not 

constitute res judicata." 

 

Another decision relied upon was of Hon‘ble Apex Court in 

Gangappa Gurupadappa Gugwad Vs. Rachawwa, (1970) 3 SCC 

716. Ld. Respondent counsel also referred to Hon‘ble Delhi High Court 

decision in Mahant Prem Das Chela Mahant Vs. Bhola Das Vs. Joti 

Pershad, AIR 1971 Delhi 282 & Hon‘ble Supreme Court decision in 

Sulochana Amma Vs. Narayanan Nair, (1994) 2 SCC 14.  

 

My Decision & Reasons Thereof: 

(17) Ld. Munsiff has extensively discussed the evidences of the witnesses 

and the findings in TS No.62/93 and therefore, to avoid repetition it has 

been discussed here in a gist. I have gone through and compared the 

schedule of the suit-property described TS No.62/1993 and that mentioned 

in TS No.68/2006. It is clear that the schedule property mentioned in TS 

No.68/2006 was part and parcel of the schedule property mentioned in TS 

No.62/93. As mentioned earlier, plaintiff/appellant has not denied this, 

however, appellant has cited two reasons why res judicata is not attracted, 

same being – (1) TS No.62/93 was filed by the defendants/respondents 

only for possession & injunction and not for declaration, hence, the Court 

have never declared right, title and interest over the schedule land (2) 

after TS No.62/93 the defendants/ respondents ceased to have physical 

possession over the suit-land & hence, their adverse possession was 

broken. I have considered both this line of argument separately in the 

following paragraphs. 
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(18)  FIRSTLY, I deal with the question whether in TS No.62/93 the 

Court didn‘t declare right, title and interest over the schedule-land & only 

possession and injunction was dealt with. Perusal of the issues settled 

shows that Issue No.4 was ―Whether the plaintiffs have been occupying the 

disputed land and tank by right of adverse possession since the days of 

their predecessors?‖ Records further reveal that in TS No.62/93 the Trial 

Court had to considered whether the adverse possession by the plaintiffs 

has extinguished the rights of the original owner and whether the sale-

deeds based on which the present appellant (as defendant in TS No.62/93) 

was relying upon had better title. The Court came to the conclusion that 

that the plaintiffs (present respondents/defendants) has been occupying 

the disputed land and tank adverse to the real owner and hence, this issue 

was settled in favour of the plaintiffs. Both the 1st and the 2nd Appellate 

Court upheld this decision of the Trial Court in TS No.62/93.  

 

(19) Thus, it is clear that in TS No.62/93 the fate of both the appellant 

and the respondents has been decided as against the suit-land and tank & 

they cannot reopen the matter by way of subsequent suit or litigation, even 

if the earlier suit was only for injunction. Ld. Appellant counsel‘s citation 

itself support this view, wherein the Hon‘ble Apex Court while discussing 

s.11 CPC in Gram Panchayat of Village Naulakha Vs. Ujagar Singh, 

(Supra) held that,  

 ―…………even if, in an earlier suit for injunction, there is an 

incidental finding on title, the same will not be binding in a 

later suit or proceeding where title is directly in question, 

unless it is established that it was ―necessary‖ in the earlier 
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suit to decide the question of title for granting or refusing 

injunction and that the relief for injunction was founded 

or based on the finding on title. Even the mere framing of an 

issue on title may not be sufficient as pointed out in that 

case.‖ 

 

Even in Gangappa Gurupadappa Gugwad Vs. Rachawwa, 

(Supra), which was refered to by the appellant-side, a Division Bench of 

Hon‘ble Apex Court held that - 

―……if the final decision in any matter at issue between the parties 

is based by a court on its decisions on more than one point — 

each of which by itself would be sufficient for the ultimate decision 

— the decision on each of these points operates as res judicata 

between the parties.‖ 

 

(20) In TS No.62/1993 the Trial Court had taken-up the question as to 

―Whether the plaintiffs are entitled to get relief of permanent injunction?‖ 

as Issue No.6. It was held that in issue no.4 (on adverse possession by 

plaintiffs) it was held that the plaintiffs have been occupying the suit-land 

and tank adverse to the original owner and the defendant could not acquire 

a better title than the plaintiffs. Hon‘ble Delhi High Court decision in 

Mahant Prem Das Chela Mahant Vs. Bhola Das Vs. Joti Pershad 

(Supra), had observed that - 

―Section 11 of the Code contains a prohibition not only 

against the trial of a suit subsequently filed but also of an 

issue which had been directly and substantially in issue 

between the same parties in an earlier suit. There are no 
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degrees of importance of any issue. The principle of res 

judicata is that if an issue has been tried in a suit it shall 

not be retried in a subsequently instituted suit.‖ 

 

Another relevant decision on this matter is Sulochana Amma Vs. 

Narayanan Nair (Supra) wherein a divison bench of Hon‘ble Supreme 

Court took-up the question whether in a suit where equitabe relief like 

injunction has been sought, whether the issues arising in that suit can be 

considered as res judicata. The Hon‘ble Court held that - 

―It is settled law that in a suit for injunction when title is in 

issue for the purpose of granting injunction, the issue 

directly and substantially arises in that suit between the 

parties. When the same issue is put in issue in a later suit 

based on title between the same parties or their privies in a 

subsequent suit the decree in the injunction suit equally 

operates as res judicata……… even the decree founded on 

equitable relief in which the issue was directly and 

substantially in issue and decided, and attained finality, 

would operate as res judicata in a subsequent suit based 

on title where the same issue directly and substantially 

arises between the parties.‖ 

 

(21) Thus, from above discussions it is clear that though TS No.62/93 

was filed by the defendants/respondents only for possession & injunction 

but the relief sought was based their plea of adverse possession & 

competent court had held that the defendants/respondents have 

possession over the suit-land by way of adverse possession. The issue on 

as to who has right, title, interest and possession over the suit-land was 
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directly and substantially in issue between the parties in the form of issue 

no.4 on ‗adverse possession‘. This matter was clearly discussed by Apex 

Court in Sajjadanashin Sayed Md. B.E. Edr. Vs. Musa Dadabhai 

Ummer (Supra). In view of the above discussions, I am of the considered 

opinion that the appellant-side is incorrect to believe that as TS No.62/93 

was filed only for possession & injunction and not for declaration, hence, 

the Court have never declared right, title and interest over the schedule 

land. 

 

(22) SECONDLY, I deal with the question whether after TS No.62/93 

the defendants/ respondents ceased to have physical possession over the 

suit-land & hence, their adverse possession was broken. I have gone 

through the evidences of the witnesses and the documents submitted and 

have find any indications that the respondents/defendants have ceased to 

have possession and control over the suit-land and tank. 

 

(23) Hence, in view of the above discussions, I find no anomaly in the 

decision of the ld. trial Court and it is as per the provisions of law. In view 

of the above discussion, the decision of the learned trial court in 

Issue No.3 is not interfered with. Before parting with the decision in 

this issue I must mention that the citations submitted by both sides are 

relevant to res judicata and has not been elaborately discussed by me as 

they are the established principles of law and per se applicable to issues 

relating to res judicata. Those decisions that had direct relevance to the 

grounds agitated by the appellant has been more elaborately discussed in 

connection with the issue. 
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ISSUE NO.5: Whether the plaintiff has been possessing the suit 

land along with the tank after purchasing by two 

registered sale deeds after constructing structures 

and school thereon? 

 ISSUE NO.6: Whether the plaintiff has got right, title and interest 

over the suit land?  

Decisions & Reason of ld. Trial Court: 

(24) Learned Munsiff has discussed Issue Nos. 5 and 6 together. It was 

observed by the ld. Court that the plaintiff though claimed her right, title 

and interest over the suit land and for recovery of possession by evicting 

the defendants, however, she has not examined herself to substantiate her 

claim. Ld. Munsiff discussed several decisions of Hon‘ble Supreme Court 

wherein it was held that where a party to the suit does not appear in the 

witness box and state his own case on oath and does not offer himself for 

cross-examination, a presumption can arise that the case set up by him is 

not correct. It was further observed that the plaintiff examined her 

husband as PW-1 even though he is not a party to the suit and is only the 

Power of Attorney Holder of the plaintiff and used to look after the suit 

land. PW-1 admitted that he has not filed any Power of Attorney executed 

by the plaintiff. Thus, ld. Munsiff held that PW-1 is not the attorney holder 

on behalf of the plaintiff and even if he would have been he does not have 

the authority to depose on behalf of the plaintiff.  PW-1 is merely a witness 

who has deposed to prove the case of the plaintiff.  

 

(25) Ld. Munsiff carefully went through the evidence of PW-1 and 

observed that the PW-1 claimed that the plaintiff got the land mutated in 
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the name of school and took possession thereof by raising construction to 

locate the house and school of the plaintiff. PW-1 exhibited three sale 

deeds (Exts. 12, 13 and 14). Vide Ext.14 the plaintiff apparently purchased 

the suit land from Avtar Singh Bhomra and Mon Mohan Singh Bhomra and 

took possession. Mon Mohan Singh Bhomra deposed as PW-2 & confirmed 

the sale. Thus, the plaintiffs succeed to prove the due execution of Ext.14. 

Trial Court did not accept Ext.4 and 5 as they were certified copies of sale 

deed & Court‘s permission was not taken for the same. Trial Court further 

observed that the stated that defendants/respondents admitted this sale in 

their written statement where it was mentioned that the physical 

possession of the land & tank could not be taken by purchaser as it was in 

continuous and forceful possession of the defendant‘s predecessor-in-

interest.  

 

(26) The defendants have claimed defendants and their predecessor-in-

interest extinguished the right of the true owner over the suit land because 

of adverse possession since 1942, and therefore, the vendor had no right 

at the time of execution of the sale deed to transfer the property. Ld. Trial 

Court considered the evidences and observed that DW-1 clearly and 

unambiguously stated that in 1950 his grand-father Babu Khan and Ishak 

Khan along with their family members claimed the suit land and excavated 

a tank for the purpose of fishery. F.S. Minty lodged a case against them, 

however, during the lifetime of F.S. Minty and after his death, his heirs did 

not try to evict the defendants‘ predecessor-in-interest from the suit land & 

tank despite knowing the forcible, notorious, hostile, open occupation of 
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the suit land and tank by Babu Khan and Ishak Khan and their family 

members. According to the Ld. Munsiff all the DWs corroborated the 

evidence of DW-1. Though PW-1 during examination and cross-

examination denied the claim of the defendants that the suit land was in 

possession of the defendants, however, ld. Munsiff of the opinion that PW 

could not prove this claim. PW1 claimed there was a boundary demarcation 

and plaintiff was put into the possession of the suit land, however, the 

plaintiff couldn‘t prove the same. Furthermore, the plaintiff had allegedly 

took possession of the suit land and mutated her name, however she has 

not examined herself to prove her possession and therefore an adverse 

inference can be drawn against the correctness of her claim.  

 

(27) Ld. Trial Court also examined the evidence of the defendants and 

observed that defendant No.5 Saheda Khan deposed as DW-1 and she 

stated that her father (L) Ishak Khan and her brothers instituted a suit in 

respect of same suit land and obtained the decree for permanent 

injunction. In TS No.62/93, both parties claimed their respective right, title 

and possession and vide judgment dated 23-12-97, it was decreed on 

contest and the present plaintiff, their men and agents were permanently 

restrained from entering into the suit land and tank and also from 

interfering with the possession of the plaintiff over the suit land/tank and 

holding and declaring that the present defendants have been occupying the 

suit land and tank adverse to the real owner.   

 

(28) Ld. Munsiff further observed that the right, title and interest of the 

parties has already been decided in TS No.62/93 and the same has 
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attained finality, hence, suit is barred by res judicata (as held in Issue 

No.3), and hence, this issue cannot be re-opened between them. 

Therefore, it was declared by ld. Munsiff that the plaintiffs have been 

occupying the suit land/tank adverse to the real owner and therefore, real 

owner did not have the right to execute the sale deed (Ext.14) and on 

strength of Ext.14 no right can pass from the real owners to the 

plaintiff/appellant. Thus, the plaintiff has no right, title and interest over 

the suit land. Hence, Issue No.5 was decided in the negative.  

 

Argument By Appellant-Side During Appeal Hearing: 

(29) Ld. appellant counsel argued that the appellant has been in 

possession of the suit land and tank and in fact has a school running from 

it. Only a part of the land is a ‗hola‘ from where the local people catch 

fishes. The respondents cannot claim the tank is there just because they 

fish from the ‗hola‘. He cited the decision of Apex Court in M. Kallappa 

Setty Vs. M.V. Lakshminarayana Rao, (1973) 2 SCC 358, wherein it 

was observed that the plaintiff can on the strength of his possession visit 

interference from persons who have no better title than himself to the suit 

property. Once it is accepted that the plaintiff was in possession of the 

property then his possession has to be protected as against interference by 

some one who is not proved to have a better title than himself to the suit 

property. Another decision relied upon was Hon‘ble Gauhati High Court 

decision in Md. Abdul Hussain & Anr. Vs. Md. Akkesh Ali & Ors., 

1991 GHC 112, wherein it was held that the burden is on the defendant 

to prove that he has acquired title by adverse possession. In the said 
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judgment the Hon‘ble Court also observed that to obtain relief of adverse 

possession the suit must be filed with 12 years of dospossession, otherwise 

it is barred by limitation. Appellant side also relied on Indira vs 

Arumugam & Anr., (1998) 1 SCC 614 to drive home the argument that 

the decision in the 1993 suit was erroneous and not sustainable as it was 

not instituted within 12 years of dispossession. 

 

Argument By Respondents-Side During Appeal Hearing: 

(30) On the other hand, the respondent-side argued that question of 

adverse possession of the suit-land and tank was already decided by 

competent court in 1993 suit and hence, it cannot be reopened. 

Furthermore, the appellant had miserably failed to prove their possession 

or right & title over the suit land in T.S. No. No.62/1993 & also the present 

suit. He hammered that the appellant as plaintiff did not produce the 

original sale-deeds and neither they explained why it couldn‘t be submitted. 

They submitted the certified copy of the same, hence, not acceptable. 

Respondent counsel sought support in the decision of Karnataka High Court 

in Avalappa Vs. Krishnappa, 1989 (1) Civ LJ 304 wherein it was held 

that secondary evidence of the contents of a document cannot be admitted 

without the non-production of the original being accounted for. Hon‘ble 

Gauhati High Court in Narottam Das & Ors. Vs. Masaddar Ali, 1991 

GHC 104 held similar view. Furthermore, just because this documents 

were marked as ‗exhibits‘ doesn‘t make them admissible in evidence and it 

must be proved in accordance with law. Respondent counsel cited the 

decision of Hon‘ble Gauhati High Court in P.G.D’Ombrain & Ors. Vs. 
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Collector of Kamrup, Gauhati & Ors., AIR 1980 Gauhati 55 in 

support his argument. Similar view was held in Indu Bhusan Kar Vs. 

State of Tripura, 1995 (2) GLT 165, Sait Tarajee Khimchand & Ors. 

Vs. Yelamarti Satyam & Ors., AIR 1971 SC 186 and Naladhar 

Mahapatra & Anr. Vs. Seva Dibya & Ors., AIR 1991 Orissa 166. 

 

(31) It was further argued that the appellant/plaintiff must establish their 

title over the suit-land for recovery of possession and weakness of the rival 

case or failure of defendant to establish title set up by them would not 

enable the plaintiff to a decree. In support of his argument ld. respondent 

counsel sought support in the decision of Apex Court in Ramchandra 

Sakharam Mahajan Vs. Damodar Trimbak Tanksale, (2007) 6 SCC 

737 wherein it was observed while discussing the case that - 

―The suit is for recovery of possession on the strength of 

title. Obviously, the burden is on the plaintiff to establish 

that title. No doubt in appreciating the case of title set up by 

the plaintiff, the court is also entitled to consider the rival 

title set up by the defendants. But the weakness of the 

defence or the failure of the defendants to establish the title 

set up by them, would not enable the plaintiff to a decree. 

There cannot be any demur to these propositions.‖ 

 

He also relied on another decision, same being T.K. Mohammed 

Abubucker Vs. P.S.M. Ahamed Abdul Khader, (2009) 14 SCC 224, 

where the Hon‘ble Supreme Court held a similar view. 
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(32) Another point of argument forwarded by the respondent-side was 

that the plainitff never stood in the witness-dock and never opened herself 

for cross-examination. This draws an adverse inference against the claim of 

the plainitff. This view finds support in Hon‘ble Supreme Court decsion in 

Adivekka v. Hanamavva Kom Venkatesh, (2007) 7 SCC 91, Man 

Kaur v. Hartar Singh Sangha, (2010) 10 SCC 512 and Juemati Bew 

& Ors. Vs. Anwar Rasul & Ors., AIR 1973 Gauhati 90. 

 

(33) Third line of argument setforth by the respondent counsel is that a 

power of attorney holder can‘t depose on behalf of the principal. In support 

of his argument he cited the decision of Hon‘ble Gujarat High Court in Ajay 

Kiritkant Ghelani And Ors. Vs. Mathureshnagar Co-Operative, AIR 

2008 Guj 44 and Janki Vashdeo Bhojwani v. Indusind Bank Ltd., 

(2005) 2 SCC 217 

 

My Decision & Reasons Thereof: 

(34) At the onset I must explain that the discussion herein below is done 

solely for the purpose that an issue has been settled in the suit. 

Considering the fact that during discussion of issue no.3 it was established 

that the suit is hit by the res judicata and the matter has already been 

decided by a competent court and upheld by both 1st & 2nd appellate court, 

this discussion and decision in no way challenges, alters or undermines the 

decisions in the prior suit & appeals. 
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(35)  Ld. Trial Court has thoroughly gone through the evidences, both 

oral and documentary. I agree with the observation of ld. Munsiff that the 

certified copies of the sale-deeds, based on which appellant/plaintiff has 

claimed title over the suit-land and tank, can‘t be accepted, as it is 

secondary evidence. Pertinent to mention that the appellant/plaintiff never 

gave any explanation as to why the original sale-deeds were not produced 

before the Court, nor prior permission of Court was taken to submit the 

same. Respondent side has submitted several citations in support of this 

view and as those has been discussed in prior paragraphs I am not going 

into the discussion on those citations here. 

 

(36) Ld. Munsiff also rightly observed that the plaintiff never deposed in 

the suit and it draws adverse inference against her and furthermore, a 

power of attorney holder can depose for only on those acts which he has 

done & not on behalf of the principal. Furthermore, in the suit the power of 

attorney was never produced and proved. 

 

(37) Coming to the question of adverse possession of the suit-land & 

tank by the defendants/respondents, this was not an issue settled by the 

Court and going into it is not essential as the plaintiff/appellant has to 

establish her claim solely on her own strength, irrespective of the fact 

whether the defendants/ respondents have established their claim of 

adverse possession or not. Ld. appellant counsel had submitted decision in 

Md. Abdul Hussain & Anr. Vs. Md. Akkesh Ali & Ors. (Supra), 

wherein it was held that the burden is on the defendant to prove that he 
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has acquired title by adverse possession. However, I am of the opinion that 

in the present suit & appeal this decision doesn‘t come into play as issue on 

adverse possession has not been settled and the appellant is expected to 

establish her right, title and interet over the schedule land on strength of 

her evidences. Ld. appellant counsel also cited Indira vs Arumugam & 

Anr., (Supra) & argued that decision in 1993 suit was erroneous as it was 

not filed within 12 years of dispossession. However, I am not going into 

this matter as this Court is not sitting on deciding whether that suit 

waserroneous or not. I have also gone though  M. Kallappa Setty Vs. 

M.V. Lakshminarayana Rao, (Supra) wherein it was observed that the 

plaintiff can on the strength of his possession resist anyone else who have 

no better title than himself to the suit property & his possession should be 

protected. However, I am of the considered opinion that this decision 

doesn‘t apply to the claim & case of the plaintiff/appellant as she has 

specifically claimed right on strength of two sale deeds, which she failed to 

prove.  

 

(38) In view of the above discussions, I find no anomaly in the decision 

of the ld. trial Court and it is as per the provisions of law. Hence, the 

decision of the learned Munsiff on Issue Nos.4 & 5 are not 

interfered with.  

 

(39) In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned Judgment and Decree dated 29-07-

2015 passed by the learned Munsiff, No.1, Tezpur, in Title Suit No. 68 of 
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2006. Hence, the appeal is dismissed and the Judgment and Decree 

dated 29-07-2015 is upheld. However, the parties will bear their own 

costs. Prepare a decree accordingly. 

  

Send down the Case Record, alongwith a copy of this judgment to 

the ld. Court. 

 

Given under my hand & seal of the Court on the 1st September‘2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


